MINUTES OF AUGUST 13, 2003

ZBA MEETING, TOWNSHIP HALL

EASTPORT, MI

Present:  Martel, Heizer, Colvin, Keelan, and Scally

Absent:  None

Alternates Present:  Mouch, Ellison

Others Present:  Sullivan, Briggs, and Turkelson

Audience:  16

1. Chairman Martel calls meeting to order at 7:06 PM.  He explains the evening’s procedures for the audience.  Tonight there will be an appeal for a variance.  Also, a continuation of the Klunzinger appeal of the Zoning Administrator’s decision and an interpretation of the Zoning Ordinance dealing with the Village Zone.

2. Roll call taken.  Five present, none absent.

3. Minutes of Joint Meeting of April 28,2003.  Motion is made by Scally and seconded to approve the minutes of the joint meeting.  Motion passes 5-0.

4. Minutes of July 9, 2003.  Motion is made by Scally and seconded to table approval of theses minutes until additional information is supplied.  Motion passes 5-0.  The board is reminded that the first draft of the minutes still exists.  A special meeting of the ZBA is set for August 27, 2003 at 7 PM in the Township Hall.  This meeting will be posted but it does not have to be advertised in the paper.  At that time, the Board will review the tapes of the July 9th meeting and an addendum to the minutes can be prepared.  Secondly, if available, the Board can review Mr. Sullivan’s revised Finding of Fact.  Thirdly, the board can look at suggested revisions for the Appeals Form and the Guidelines.

5. McClurg Appeal 2003-03.  Public Hearing is open.  Mr. McClurg would like to build a 30’ x 40’ (or 50’) pole barn in the back portion of his property.  He would need a variance for a 5’ setback from the back property line.  He would like a 2’ setback if possible.  From the audience, Mr. Larry Tomlinson explains the ownership of the lots in this area, which have been in his family for over 100 years.  Some of this land is wetland and will not be developed.  Mr. Tomlinson states that there is no objection from any of the lot owners, all of whom are present at this meeting, to putting this building as far back on the lot line as possible.  Mr. Tomlinson requests to speak for his sister, Martha McGuire, who is not at this meeting, but has no objection to this variance.

6. Public Hearing is closed.  Discussion by board includes comments from Mr. Martel, who hesitates to go with the 2’ setback, but believes the 5’ would be ok.  There is a need for space for the apron in front of the building.  Space is also needed for snow removal.  Ms Heizer has a problem with the request for 2 feet, because Mr. McClurg said that he would settle for 5’ if he has to.  Findings of Fact:

1. There is an easement running through the property and this easement takes up 1600 square feet

2. The power line is on the edge of the easement.

3. The power line company requires 15 feet on either side of their line to the sky.

4. This type of structure was previously allowed in the neighborhood

5. Rear property is wetland.

6. It is marginal for building

7. He is asking for a 30’ variance

8. In  20.06, all four criteria of difficulty have been met by the applicant with regard to the placement of this structure.

9. Room for snow removal is necessary for safety’s sake

A motion is made by Keelan and seconded to grant a variance of 30 feet in the rear yard setback, based on the findings of fact.  Roll call vote is taken.  Motion passes 5-0.  

7. Klunzinger Appeal 2003-01A, 2003-01B.  A written rental history is provided by Mr. Fitzsimons and is passed out to the Board.  Dates and number of renters are included.  Mr. Fitzsimons speaks of thinking of the term “rentals” as being summer since that is when he usually rented the cottage out.  In 1973, he sold a lot to Mr. Jim Lutman and stopped summer rentals at that time.  However, he has a group of hunters he has been continuously renting to from 1969 until 2001, before the zoning ordinance was adopted in 1983.

 Mr. Martel stated that when he heard of this issue prior to the meeting, he made a phone call to Mrs. Klunzinger to notify her of this information.  That was the limit of his contact with both parties.   No other board members have had any contact with the parties involved with this appeal.

The Finding of Fact is received from Mr. Sullivan.  Mr. Martel has Mr. Fitzsimons return to the floor to address the first five issues that are listed on that draft.  This includes number of bedrooms, bathrooms, total square footage and rental history of the property.  Mrs. Klunzinger addresses the board regarding the additional testimony of Mr. Fitzsimons.  She submits a document, “Excerpts from Proposed Finding of Fact and Conclusions of Law”, written by Fitzsimons attorney, Ms Catherine D. Jasinski and dated 3/14/03.  This document contains information that contradicts the rental information given today by Mr. Fitzsimons, including number of people, frequency of use, cost of rental, and dates of use of this unit.  Mr. Fitzsimons states that the information provided tonight is accurate, to the best of his ability.

Mr. Keys speaks from the audience to remind the board that the issue tonight is the appeal of the zoning administrator’s decision and an interpretation of the zoning ordinance regarding rentals in the village zone, not a retrial of Mr. Fitzsimons.

Mr. Briggs is asked to explain the rational for his decision and refers to his memo, dated June 26, 2003, which he distributed to the ZBA and that outlines the thoughts behind his decision.  He was making his determination on rentals in general, and not specific to Mr. Fitzsimons.

The board moves to Finding of Fact.  They refer to the document from Mr. Sullivan itemizing the facts, which have been combined to cover both the appeal and the interpretation of the ordinance.  When asked whether the board can request more information, Mr. Turkelson states that both parties have had ample time to submit all information that they could possibly have.  It is now up to the board to determine the credibility of the people involved, utilize all information provided and come to a decision.  The board is the “tryer” of fact.

The board reviews Mr. Sullivan’s list and notes changes or additions that they feel may be appropriate.  They now list their own Finding of Fact:

1. Mr. Fitzsimons, in his exhibit, states that he has rented since 1969.

2. No “sign” stating “for rent” is visible

3. Mr. Fitzsimons says that renters must provide their own linen, towels, bedding etc.

4. Mrs.  Ellison states that certain items were intentionally left out of the ordinance if they were not to be regulated.  

It is suggested by Mr. Martel that this issue be tabled until the next meeting, which allows Mr. Sullivan the opportunity to make corrections to his Finding of Fact.  A motion is made by Scally and seconded to table this issue until September 10, 2003.  Motion passes 5-0.

8. A motion is made by Heizer and seconded to adjourn the meeting.  Motion passes 5-0.  Meeting is adjourned at 10:15 PM      

These minutes are respectfully submitted and are subject to approval and next regularly scheduled meeting.

Kathy S. Windiate

Recording Secretary

Note:  Correspondence received from Mickey & Martha McGuire re: the McClurg Appeal 2003-03 was received before the meeting on August 13 but not by the secretary.  Therefore it was not read at the hearing.  The text of the message was in favor of granting the appeal.  The note itself has become part of the file for appeal 2003-03.

Joan Heizer

Secretary 


